
 
Labor Law Professors Endorsing Members-Only  

Non-Majority Collective Bargaining Under The NLRA 
 

Contact: Professor Charles J. Morris 
5085 Caminito Exquisito 

San Diego, CA 92130 
Phone 858-793-1095 

FAX 858-793-8721 
 
 
August 14, 2007 
 
Robert J. Battista, Chairman 
Wilma B. Liebman, Member 
Peter C. Schaumber, Member 
Dennis P. Walsh, Member 
Peter N. Kirsanow, Member 
National Labor Relations Board 
1099 14th Street, N.W. 
Washington, D.C. 20570 
 
Re: Petition filed by the Steelworkers Union et al for issuance of a rule regarding  

members-only minority-union collective bargaining.  Docket No.______ 

 
To the Honorable Chairman and Members of the National Labor Relations Board: 
 

We, the undersigned, are law professors who specialize in the field of labor law, 
including the law of the National Labor Relations Act.  The purpose of this letter is to 
acquaint the members of the Board with our considered opinion concerning the legal 
merits of the petition filed by the Steelworkers Union and six co-petitioner unions for 
issuance of a substantive rule regarding members-only minority-union collective 
bargaining.  It is our view that this rule should be promulgated for the following reasons:  

(A) The plain and unambiguous language of the Act guarantees that in 
workplaces where there is not currently a Section 9(a) majority-exclusive 
representative in an appropriate bargaining unit, employees have an 
enforceable right to bargain collectively through minority unions of their 
own choosing, but for their employee members only.   

(B) Such reading of the statute is fully supported by clear and consistent 
legislative history. 
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 (C) The General Counsel erred in refusing to issue a complaint in Dick’s 
Sporting Goods and Steelworkers Union (charging party), NLRB Case No. 
6-CA-34821, for the following reasons:   

(1) In his Advice Memorandum and Letter of Dismissal, the 
General Counsel did not refute the foregoing reading of the 
Act nor did he contest the foregoing reading of its legislative 
history.   

(2) By refusing to issue a complaint, the General Counsel 
failed to carry out his proper role of placing unresolved legal 
issues before the Board for its decision, for it is the function 
of the Board, not the General Counsel, to resolve issues of 
pure statutory construction.   

(3) By dismissing the charge in the Dick’s case, the General 
Counsel deprived the Board of its opportunity to resolve this 
issue by adjudication, which would have been in accord with 
its normal and customary practice. 

(D) The Board has not heretofore decided this issue. 

Pursuant to the substantive rulemaking procedures of Section 6 of the National 
Labor Relations Act and Section 5 of the Administrative Procedure Act (5 U.S.C. §553),  
it is now appropriate for the Board to issue the rule proposed by petitioner Steelworkers 
Union and its co-petitioners, and we urge the Board to do so. 

 Adoption of this rule will clarify the bargaining requirements of the Act and help 
to implement the intent of Congress as declared in the Wagner Act of 1935 (§1) and re-
affirmed in the Taft-Hartley Act of 1947 (§201(a)), to wit, that it is the policy of the United 
States to encourage the practice and procedure of collective bargaining.  It is our view 
that protecting employees’ right to organize and bargain through minority unions on a 
members-only basis where there is not currently a majority-exclusivity bargaining agent 
provides a useful and often-needed steppingstone to majority-based Section 9(a) 
collective bargaining, such as was commonly practiced during the first decade of the 
Act.  And it is our further view that the resulting enhancement of the collective 
bargaining process will inure to the benefit of both employees and employers and 
contribute to a healthier economy. 

Respectfully submitted on behalf of the undersigned in our individual capacities, 
not as spokespersons or agents for any institution with whom we may be affiliated. 

 Yours very truly, 
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/s/  Benjamin Aaron  
Benjamin Aaron, Professor Emeritus  
School of Law, University of California, Los Angeles 
405 Hilgard Avenue 
Los Angeles, CA 90095-1476 

 

 
/s/ James B. Atleson 
James B. Atleson, Distinguished Teaching Professor Emeritus 
Law School, University of  Buffalo, SUNY 
O’Brien Hall, North Campus 
Buffalo, NY 14260-1100 

 

 
/s/ Susan Bisom-Rapp  
Susan Bisom-Rapp, Professor 
Thomas Jefferson School of Law 
2121 San Diego Avenue 
San Diego, CA 92110 

 

 
/s/ Alfred W. Blumrosen  
Alfred W. Blumrosen, Thomas A. Cowan Professor Emeritus 
Law School, Rutgers University (Newark) 
123 Washington Street 
Newark, NJ 07102 

 

 
/s/ Lance Compa  
Lance Compa, Senior Lecturer 
New York State School of Industrial & Labor Relations 
Myron Taylor Hall, Cornell University 
Ithaca, NY 14853 
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/s/ William R. Corbett  
William R. Corbett, Frank L. Maraist Professor 
Paul M. Hebert Law Center, Louisiana State University  
East Campus Drive 
Baton Rouge, LA 70803 
 
 

 
/s/ Roberto Corrada  
Roberto Corrada, Professor 
University of Denver, Sturm College of Law 
1900 Olive Street 
Denver, CO 80220 
 

 
 
/s/ Marion  G. Crain  
Marion  G. Crain, Paul Eaton Professor 
Director, Center on Poverty, Work & Opportunity 
School of Law, University of North Carolina 
Chapel Hill, NC 27599-3380 
 
 

 
/s/ Charles B. Craver  
Charles B. Craver, Freda H. Alverson Professor 
George Washington University Law School 
2000 H Street, N.W. 
Washington, DC 20052 
  

 
 
/s/ Kenneth G. Dau-Schmidt  
Kenneth G. Dau-Schmidt, Willard & Margaret Carr Professor of Labor & 
Employment Law, Indiana University School of Law (Bloomington) 
211 South Indiana Avenue 
Bloomington, IN 47405 
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/s/ Michael Fischl  
Michael Fischl, Professor 
University of Connecticut School of Law 
65 Elizabeth Street 
Hartford, CT 06105 
 
 

 
/s/ Harris Freeman  
Harris Freeman, Assistant Professor 
Western New England School of Law 
1215 Wilbraham Road 
Springfield, MA 01119-2684 

 

 
/s/ Ruben J. Garcia  
Ruben J. Garcia, Associate Professor 
California Western School of Law 
225 Cedar Street 
San Diego,  CA 92101-3090 
 

 
 
/s/ Joseph R. Grodin  
Joseph R. Grodin, John F. Digardi Distinguished Professor 
University of California, Hastings College of Law 
200 McCalister Street 
San Francisco, CA 94102 

 

 
/s/ Ann C. Hodges  
Ann C. Hodges, Professor 
University of Richmond  
School of Law 
University of Richmond, VA 23173  
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/s/ Karl E. Klare  
Karl E. Klare, George J. & Kathleen Waters Matthews Distinguished 
University Professor, Northeastern University School of Law 
400 Huntington Avenue 
Boston, MA 02115-5000 

 
 
 
/s/ Anne Marie Lofaso  
Anne Marie Lofaso, Professor 
University of West Virginia College of Law 
P.O. Box 6130 
Morgantown, WV 26506 

 

 
/s/ Charles J. Morris         
Charles J. Morris, Professor Emeritus 
Dedman School of Law, Southern Methodist University 
5085 Caminito Exquisito 
San Diego, CA 92130 

 

 
/s/ Maria L. Ontiveros  
Maria L. Ontiveros, Professor 
School of Law, University of San Francisco 
2130 Fulton Street 
San Francisco, CA 94117 

 
 
 
/s/ Joel Rogers  
Joel Rogers, Professor of Law, Political Science & Sociology 
University of Wisconsin Law School 
975 Bascom Mall 
Madison, WI 53706 
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/s/ George Schatzki  
George Schatzki, Professor 
Sandra Day O’Connor College of Law, Arizona State University 
P.O. Box 877906 
Tempe, AZ 85287-7906 
 

 
 
/s/ Benjamin M. Shieber  
Benjamin M. Shieber, Professor Emeritus 
School of Law, Louisiana State University 
East Campus Drive 
Baton Rouge, LA 70803 

 

 
/s/ Eileen Silverstein  
Eileen Silverstein, Zephania Swift Professor Emerita 
University of Connecticut School of Law 
65 Elizabeth Street 
Hartford, CT 06105 

 

 
/s/ Katherine Van Wezel Stone  
Katherine Van Wezel Stone, Professor 
School of Law, University of California, Los Angeles 
405 Hilgard Avenue 
Los Angeles, CA 90095-1476 

 

 
/s/ Donald H. Wollett  
Donald H. Wollett, Professor Emeritus 
McGeorge School of Law, University of the Pacific 
8219 Maritime Drive 
Clinton, WA 98236 


